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Executive Summary

The COVID-19 pandemic has highlighted the challenges governments face in balancing civil
liberties against the exigencies of public health amid the chaos of a public health emergency.
Current and emerging pandemic response strategies may engage diverse rights grounded in
civil liberties, including mobility rights, freedom of assembly, freedom of religion, and the right
to liberty and security of the person. As traditionally conceived, the discourses of civil rights and
public health rest on opposite assumptions about the burden of proof. In the discourse of civil
and political rights of the sort guaranteed under the Canadian Charter of Rights and Freedom:s,
the onus rests on government to show that any limitation on rights is justified. By contrast, public
health discourse centers on the precautionary principle, which holds that intrusive measures may
be taken—lockdowns, for example—even in the absence of complete evidence of the benefits of
the intervention or of the nature of the risk. In this article, we argue that the two principles are not
so oppositional in practice. In testing for proportionality, courts recognize the need to defer to
governments on complex policy matters, especially where the interests of vulnerable populations
are at stake. For their part, public health experts have incorporated ideas of proportionality in
their evolving understanding of the precautionary principle. Synthesizing these perspectives, we
emphasize the importance of policy agility in the COVID-19 response, ensuring that measures
taken are continually supported by the best evidence and continually recalibrated to avoid
unnecessary interference with civil liberties.

Analysis and Conclusions

First, the Charter rights analysis and the precautionary principle in public health have more in
common than first meets the eye. Both require governmental decision-makers to adopt means
of controlling outbreaks that are least rights-infringing, and to revisit their decisions as new
evidence and responses emerge. This is very important, as it means governments and public
health officials cannot be complacent. For example, if evidence emerges that COVID-19 can
be controlled without restricting movement across provincial borders, or that outbreaks can be
contained without strict lockdowns as infection rates fall, then governments must recalibrate their
precautionary measures to both protect against the virus and be respectful of civil liberties. At the
same time, governments are entitled to take public health objectives seriously. It is evident that
the decision to rapidly restore civil liberties in other countries, most notably the US, has actually
harmed rights and the fight against COVID-19 in the long run, since it has necessitated the re-



introduction of restrictive measures as cases re-emerge in even higher numbers than at the outset
of the pandemic.

Second, public health officials need to understand that the burden of proof will be upon them in
a Charter case to justify any rights infringement. They must be able to point to some evidence for
their choices. This means staying on top of the evidence and being responsive.'

Third, notwithstanding debates about courts’ effectiveness in an emergency, it is essential that
courts remain capable of hearing challenges to executive and legislative overreach during
the pandemic.? Majoritarian political processes are not particularly effective at ensuring that
differential impacts of policies on vulnerable groups are considered and addressed. Courts play
an important role in hearing these types of challenges—it is a core component of their mandate
under the Charter.? While courts at all levels have done a remarkable job of adapting to the new
environment—moving a largely paper-based justice system online in a matter of weeks in the
midst of a pandemic—they need to continue to prioritize and expedite the hearing of challenges
to executive overreach and the constitutionality of legislation while also making progress on cases
that were stalled as a result of COVID-19.#

Fourth, in a more pragmatic vein, we should acknowledge that sound public health policy will be
respectful as possible of civil liberties, not just because that is what the law requires but because
that is the best way to get ‘buy-in” from the public. By the same token, civil libertarians must be
candid about the fact that right and freedoms have limits—the Charter does not commit us to
“dying with our rights on” in the face of a deadly pandemic. We advocate for the continued effort
of public health officials to strive for least restrictive measures, protecting public health while
ensuring maximum freedom.

Fifth, and relatedly, any assessment of our COVID-19 response must attend to how these laws are
enforced on the ground—and specifically, whether marginalized populations are disproportionately
burdened, whether through discriminatory enforcement, or the sheer impossibility of complying
with regulations that assume individuals can afford protective equipment, and have a home where
they can safely shelter. It is unlikely that the courts will be an effective buttress against these
concerns, given the cost and the difficulty of proving discriminatory enforcement, and so it will
likely fall to civil society to track these issues and press for solutions. At the same time, it is
important to recognize that marginalized populations have also been disproportionately affected
by the pandemic, with substantially higher mortality rates amongst specific demographic groups.
As such, those who argue that their rights are being infringed are creating risks for these vulnerable
populations.

In conclusion, rights are not trumps against collective goal of public health; what rights demand
of government, instead, is reasoned justification—evidence showing that interferences with civil
liberties are proportionate to government aims. In this sense, the vigilant defense of civil liberties
can encourage the timely revisiting of precautionary measures—something that has been a
challenge in its application to public health. As such, a dynamic, evidence-based policy approach
can achieve be fully respectful of both civil liberties and the goals of public health.
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